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In the District Court of the City of Philadelphia. 

McCREEDY VS. CALLAHAN. 

The cost of the stamp required by the U. S. Internal Revenue Act, to be affixed 
to a deed, is properly a part of the expense of making the deed, and is to be 
paid by the party paying for the deed. 

It being the custom in Philadelphia, in the absence of express contract, for the 
purchaser to pay for the deed, he is also chargeable with the cost of the stamp. 

Case stated. The defendant purchased at public sale a certain 
property, at the price of $90,000, plaintiff having previously 
contracted •with him' to "execute a good and sufficient deed in fee 
simple." The deed of conveyance was prepared, and presented 
to plaintiff to execute, but a question having arisen as to •which 
party should pay for the stamps required by law to be attached to 
the deed, the cost in this instance being $180, a case was stated 
for the opinion of the court. 

The opinion of the court was delivered by 

Sharswood, P. J. — The question presented now is, whether the 
vendor or vendee, under a contract " to execute a good and suffi- 
cient deed in fee simple," is bound to pay for the stamps. The 
case states that "it has for many years been the custom in this 
city that purchasers of real estate furnish the deed." The con- 
tract here is not that the vendor shall prepare, but execute the 
deed. If it had been the former it would have overridden the 
custom. But as it does not, we see no reason to refuse full weight 
to such a usage. It is a reasonable custom. It saves all dispute 
as to the style, manner, and verbiage of the deed, whether it shall 
be written or printed on parchment or paper, whether the searches 
shall be more or less minute. Eventually we know that all taxes 
and expenses attending the transfer of property fall on the seller. 
The purchaser, if he calculates closely, includes the expenses of 
obtaining the title, in his estimate of the price, which he will give 
for the property. 

Judgment for plaintiff, $180. 

A recently published opinion of the to the party chargeable with payment 
Commissioner of Internal Eevenue, as for the stamps affixed to a deed, (Phila. 
Vol. XII.— 16 
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Legal Intelligencer, vol. 20, p. 358), has 
invited attention not only to the subject 
specially treated of in the letter of Com- 
missioner Lewis, but also to the precise 
weight and authority to which such 
opinions may be entitled in law. 

I. By the Act of 1 July 1862, sect. 1, 
the office of Commissioner of Internal 
Revenue was created "for the purpose 
of superintending the collection of in- 
ternal duties, stamp duties, licenses, or 
taxes imposed by this Act, or which may 
be hereafter imposed, and of assessing 
the same;" and by the same section his 
duties are defined to be " preparing all 
the instructions, regulations, directions, 
forms, blanks, stamps, and licenses, and 
distributing the same or any part there- 
of, and all other matters pertaining to 
the assessment and collection of the du- 
ties," &c. 

By these and other provisions, it 
clearly appears that he is an executive 
officer, and is charged only with execu- 
tive duties, except in sect. 103, which 
provides that if the Commissioner be of 
opinion that an instrument presented to 
him is not chargeable with stamp duty, 
he shall affix to it a stamp denoting that 
fact, and every such instrument shall 
then " be deemed to be not so charge- 
able, and shall be received in evidence 
in all courts of law or equity notwith- 
standing any objections made to the 
same, as being chargeable with stamp 
duty, and not stamped to denote the 
same." This section, however, though 
imposing a qualified judicial duty on 
the commissioner, may be considered as 
designed merely to estop the Govern- 
ment from claiming a stamp duty after 
the opinion of its authorized officer that 
none is due, and to declare that the 
party so protected against the Govern- 
ment itself shall not suffer any of the 
collateral punishments provided by the 
Act for those who neglect the payment 
of proper stamp duties. That this is the 



sole object of the provision appears from 
the fact that the opinion of the Commis- 
sioner, should he decide that the instru- 
ment requires a stamp, is not made con- 
clusive on the other party, who may 
still have his resort to the proper judi- 
cial tribunal. 

The Commissioner, therefore, is an 
executive officer merely, and his deci- 
sions are to be received not as authori- 
tative expositions of the law, but as 
indicating the practice of the depart- 
ment which will, if acquiesced in, be- 
come authoritative by force of custom. 

II. In regard to the special subject 
under discussion in the case before us, 
we think the Commissioner's letter open 
to a good deal of criticism. 

1. He says : " The 94th section of the 
Act of Congress of July 1st, 1862, re- 
quires, that the stamp shall be paid for 
by the person or party 'who shall make, 
sign, or issue' the instrument, 'or for 
whose use the same shall be made, 
signed, or issued.' 

" The 95th section of the same Act, 
provides, that if any person shall make, 
sign, or issue, or cause to be made, 
signed, or issued, any instrument, with- 
out being duly stamped, such persou 
shall incur a penalty of fifty dollars, 
and the instrument shall be deemed in- 
valid." From these he proceeds to argue 
that it is necessary that the grantor shall 
affix a stamp to his deed, and that the 
grantee is not bound to accept it unless 
properly stamped. He further adds that 
the grantor is bound by the law to see 
that his deed is properly stamped, and 
is liable to the penalties of the Act un- 
less it is done. " He must do it himself 
or cause it to. be done ; although the ex- 
pense, as between the parties, may be 
shifted by contract, their private ar- 
rangements cannot affect the obligations 
of either to the Government, and where 
there is no contract, the party who 
makes the deed, is bound to make one 
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that will be recognised, and admitted as 
an instrument of evidence, which it can- 
not be till a stamp is purchased or pro- 
cured, affixed and cancelled." 

Admitting this to be correct, (though 
we think the statement of sect. 94 by no 
means unobjectionable), it would be a 
fair argument in favor of the duty of 
the vendor to pay the expenses of the 
conveyance, were that an open question, 
but we submit that it is foreign to the 
present purpose. The question is not 
who shall affix and cancel the stamp, 
but who shall pay for it. There is no 
doubt of the duty of the grantor to sign 
a deed, and in Pennsylvania to acknow- 
ledge it before a justice so that it may 
be recorded, yet the custom of this state 
makes the grantee pay the justice's fee 
for the grantor's acknowledgment, as a 
part of the general expenses of the con- 
veyance. And the Commissioner, when 
he says "the expense as between the 
parties may be shifted by contract," 
concedes the very point he has been 
arguing against, for if it may be the 
duty of the vendee under a special con- 
tract to pay for the stamp, why may it 
not also in the absence of special con- 
tract under a custom which constitutes 
the general law of such cases ? 

It would seem, therefore, that the 
expense of the stamp does not necessa- 
rily fall always upon the vendor or al- 
ways on the vendee, but depends upon 
the contract of purchase, or, failing any 
special provision in that, upon the law 
established by custom as to the payment 
of the expenses of the conveyance. 

2. The Commissioner next proceeds 
to discuss the custom established by 
conveyancers for the vendee to pay for 
the stamp, as follows : "In some locali- 



ties, it is said that conveyancers have 
established a rule, that the cost of 
stamps is to be borne by grantees, and 
I am asked to say, whether contracts 
for the purchase and sale of real estate 
in such localities, may not be properly 
considered as having been made in 
reference to such a rule, and thus to 
have incorporated it. No contract can 
be properly construed in reference to a 
rule of conveyancers, until such rule 
has become a recognised custom, and it 
is impossible that a custom should exist 
in the face of a statute less than a year 
old." 

With deference to the Commissioner, 
we again submit that this is no answer 
to the question asked, or if the inquiry 
was put in this form it was very inarti- 
ficially done. 

The question really presented was 
not whether conveyancers have made a 
custom in regard to payment for stamps, 
which are of recent introduction, but 
whether the cost of stamps comes within 
the general custom of conveyancers, 
already established, that the grantee 
shall pay the expenses of the convey- 
ance. 

This is the point decided by the prin- 
cipal case, and though we do not think 
there was much doubt upon it among 
the profession previous to the publica- 
tion of the Commissioner's letter, yet 
we are glad to see it settled by the opin- 
ion of a court of the ability and author- 
ity of the District Court of Philadelphia. 
Of course in other states where the cus- 
tom is understood to be that the vendor 
pays the expenses of the conveyance, 
the principle of the decision would cast 
upon him the duty of paying for the 
stamps. J. T. M. 



